INTERLOCAL COOPERATION AGREEMENT

AS OF /Cﬁbx/‘uary 28,2008
/ .
FOR THE JOINT OWNERSHIP, CONSTRUCTION, USE, AND
MAINTENANCE OF A WASTEWATER TREATMENT FACILITY

PERRY CITY, UTAH and WILLARD CITY, UTAH (collectively, the “Cities”) entér
into this Interlocal Cooperation Agteement as. of the dafe written above pursuant. to the
provistons of the Utsh Interlocal Cooperation Act, Title 11, Chapter 13, Utah Code Annotated
1953, as amended (the “Act”).

' RECTTALS

WHEREAS, the Act permits local govemmmtal units including, cities and other political
subdivisions of the State of Utah to make the most efficient use of their powers by enabling them
to cooperate with other public agencies on the basis of mutual advantage and to more efficiently
provide facilities, services, and improvements to the general public; and

WHEREAS the City Council of Petry City hes detemmined that entering into this
Interlocal Cooperaﬁon Agreement will promete the general Weifare of Petry City;

_ WHEREAS, the City Council of Willard City has deternsined that entering into- this
' Interlocal Cooperation, Agreement will promote the general welfareof Willard City;

WHEREAS each of the Cities has determined that 1t is in the best interest of the

respective Cities that the Cities Jomﬂy construct, use, and maintain a wastewater trestment .

facility (the “Facility”); and

‘;VHEREAS the Cities jntend to work together in operating the Facﬂity fo plovlde

wastewater‘treaﬁueut semees for the residents of each of the Cities;

NOW THEREFORB -in consideration of the mumal pronfuses made hercm, and for otber good
and valuable. consideration, the receipt and sufﬁcmncy of which s hereby acknowledged, the
Cltles hereby agree as follows .
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‘ ARTICLEI
- DEFINITIONS AND INTERPRETATIONS

Section 1.1 Definitions. The terms defined in this section for all purposes of this
Interlocal .Cooperation Agteernent, anid ‘any amendments hereto, shall have the meanings
herein set forth: o ‘ - o .

(1) “Act® means the Utah Tnterlocal Cop'pcraﬁon Act, Title 11, Chapter 13, Utah
Cogle Annotated 1953, as amended. c

‘(2) .“Annual_"ﬁudéet” méanﬁ t]'.w annual budget for the use, -operaﬁon and

maintenance of the Facility for each fiscal year. The Annual Budget.will specify the

projected Operation and Maintenance Expenses for the relevant fiscal year.

(3) “Billing Period” means a monthly period commencing on the first day of

each month duting the term of the Ititerlocal Cooperation Agreement, -through and

.. including the last day of that month.

(4)‘ .“Cai)ji}gl Cosfs” means futuracostsand eﬁpenses incurred in any expansion
of the facility, including without limitation all costs of construction, construction perod
interest: costs, costs of architects and engineers, and other -similar costs and expenses

imcurred by vay of expapsion to the facilitys = -

them in the plural. .- _
(6 “Code” cans the Utzh Code Anmotated, 1953 as amerided. -

1

_.(8)  “City” or “Cities” mean’ Perry City or Willard City respéctively, or both of

(N’ “édﬁectiﬁﬁ System” means ;rhé Wastewater co]lectorand iﬁten‘ceptor pipeline.
. systern of each Cify that is owned and.operated; or will be owned.and operated,
sxclusively by that City, separate and apart from the Facility, ricluding service laterals,

inanholes, pump stations, flow-measuting devices and related appurtenances.

. (8) “Pacility” means a wagtewater treatment facility, including = without
* Yimitation all screems, chambers, PUDAPS, Slmifiers, filters, digesters, basins,

b

" jnterconnecting pipes, outfall Tines, transfer structires, and other. rétated equipment and '

. facilities, that the Cities will joinfly construct, use, .and maintain a§ directed by the terms
of this aterlocal Cooperation Agreement. B _
" located.

{10 “Hiscal Year” means & petiod of twelve (1'2.) conseculive months
. commencing on July 1 and ending on June 30 of the following year.

" (11) “Force Majeure” means acts of God, sirikes, Jockouts, &r other indusirial .

- . distwrbances, an order from an authorized governmental entity, insurzections, zlots,
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9) *“Facility Site” means the real property ot which the Facility is and will be .
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epidemics, landslides, lightning, earthquakes, fires, hurricanes, storms; floods, washouls,

" explosions, arrests, civil disturbances, accidents/breakage to machinery or the Facility, or
tlie partial or complete inability of either City to properly operate the Facility on account
ol any other cause not reasonably within the control of either City.

(12) “Governing Body” means the duly elected mayor and city council for
Willard City and/or Perry City. Govering Body may refer to the Governing Body of
either City.

(13) “Interlocal Copperation Agreement” means this Interlocal Cooperation
Agreement and any amendments and supplements hereto. :

{14) “Oﬁeratioﬁ and Maintenance Expenses” means all expenses teasonably

incurred in connection with the operation and meintenance of the Facility, including (a) .

costs incurred in repairing and replacing equipment, buildings, and facilities necessary to
maintain the Facility in efficient operating condition; (b) costs incurred in preparing
operating reports and other reports as may be required by this Interloeal Cooperation
Agreement; (¢) premiums on insurance for the Facility, as provided in this Interlocal
Cooperation Agreement; (d) with respect ‘to opetation of the Facility, actual costs
Incurred by either City in-carrying out the City’s duties and responsibilities specified in
this Interlocal Cooperation Agreement, including all wages, overtime, third-party contract
expenses for equiproent and ‘other special services, employee benefits, general office

overhéad, administration expenses, and vehicle mileage reimbursements; and (e),

. generally all expenses, exclusive of depreciation, that under generally accepted
accounting principles are properly allocated to the reasomable and necessary operation
and maintenance of the Racility. - : : .

Seetion 1.2 Coném, tions. This Interlocal -Cooperation Agréement, except where the
context by clear implication heréin ofherwise requires, shall be construed as follows:

- (a) definitions include both singular and plural;
{b) pronouns include both singular and plural and cover both genders; and
(c) the captions or headings of this Interlocal Cooperation Agreement are for

convenience cnly and in no way define, limit of describe the scope or intent of any
provision, article or section of this Interlocal Cooperation Agtreement,
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ARTICLE II
PURYOSE AND TERMS OF THIS INTERLOCAL COOPERATION AGREEMENT

Section 2.1 Purposes. The purposes of this Interlocal Cooperation Agreement are @
to provide for the construction, use, operation and maintenance of thie Facility for the mutual
beneflt of the Cities; (ii) to provide for an Sewer Facility Board to give recommendations
regarding the construction, se, operation and iaintenance of the Facility; and (iii) to provide
for the establishruent of & systeny for sharing the'Operation and Mainfenance; Expenses of the
TFacility. :

‘Soetion 2.2 Agrébineit Term. This Interlocal Cooperation Agreement shll be in full
force and continne in effect for fifty (50) years from the ﬂn;.te of exccution hereof.

.- Section 2.3 Disposition_of Pr Upon Terfilination, Upon termination of this
Tnterlocal Cooperation Apgteement, title to the Facility 4fid the Facility Site shall revert to the
Citigs according to each City’s proportionate contribitichis to the Bapility. ‘All equipment
. purchased as a result of this Interlocal Coopet ation. Agréement will be divided in proportion to
the réspective contributions between the two Cities. R T
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ARTICLEII
CONSTRUCTION, USE, AND OWNERSHIP OF THE FACILITY

Seetion 3.1 Construction of the Facility. Each of the Cities will be equally responsible
for the total construction costs of the Facility; that is, Perry City will pay 66% of the total cost
of constructing the Facility, and Willard City will pay 34% of the total cost of constructing the
Facility.
Section 3.2 Ownership of the Pacility. The Facility is and will at all times be fully
owped proportionately based on the respective contributions by each of the Cities; that is,
Peiry City will own 66% of the Pacility and Willard City will own 34% of the Facility
initially, which proportions may be modified based on additional contributions by either City .

Section 3.3 Ownership of the Facility Site. The Facility Site is and will at all time be
fully owned proportionately based on the respective contributions by each of the Cities; that s,
Perry City will own 66% of the Facility Site and Willard City will own 34% of fhe Facility
Qite ipitially, which prgportions may be modified based on additional contributions by either

City.

Section 3.4 Right to Use the Facility. Both Cities shall have the equal right and power
1o connect their respective Collection Systems to the Facility and thereby cause the sewage
and wastewater fromi thejr respective residents and customers to be transmitted to the Facility
for treatment pursueit to the terms of this Interlocal Cooperation Agreement. Each of the
Cities has the right and power to use its proportionate share of the total wastewater capacity of
the Facility. In the event that use by either of the Cities exceeds its proportionate share of the
sotal wastewater capagity of the Facility, that City may be requited to reduce its flow to meet
jts proportionate share total wastewater capacity. If, however, the other City is not folly using
its proportionate shafe of the total wastewater. capacity, the City that is exceeding its
Pxoportionate_share may continue do so upon payment for the additional capacity as long as
the total wastewater capacity of the Facility is not exceeded; provided however, that the City
that is using less than its proportionate share of the tofal wastewater capacity may at any time
increase its useto its proportionate share of the total wastewater cap acity of the Facility and
the City using more thap-its proportionate share of the total wastewater cap acity of the Facility
will jmmediately decrease its use to no mote than iis' proportionate share of the total
wastewater capacity of the Facility. It is anticipatéd that other usets may contract with the
Cities to use the Facility. In that event, such use shall be evidenced by a written agreement
(fhe “Use Agreement”). Such Use Agreement shall provide that use of the Facilities by other
entities shall not diminish the respective capacities of the Cities. In the event use of the
Facilities by otheér entities impinges upon the respec ive capacities of the Cities, then the Use
Agreement ghall require an expansion of the Facilities, which expansion shall be funded either
through up front capital payments or through increased user fees, to increase the capacity of
the Pacilities so thaf the Cities have available the full original capacities. Such Use Agreement
may contain other provisions and protections that the Cities deem necessary and appropiiate.
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It is the intent of the Cities to provide guidance for the Use Agreement without imposing
. unnecessary limitations on future use of the Facilities. , o
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and any other maiters {Ffécting the operation of the Facility.

ARTICLEIV
"SPERATION AND MAINTENANCE OF THE FACILITY
Section 4.1 Sewer Facility Board Created. A Sewer Facility Board will be created for

the purposes of monitoking the number of hookups allowed, ionitoring each City’s use of the
total wastewater capagity & the Facility, discussing problems, policies, revenues, expenditures

A A R, T T —

(2) Number of Representatives. The Sewer Facility Board will consist of five (5)
menibers, two (2) of which will be tepresentatives from Perry City and two (2) of which
will be representatives from “Willard City and one of which will be mutually selected by
the Cities. . ' .

(b) Selection of Sewer Facility Board Members. The Governing Body of each
City will select and approve that City’s representatives to serve on the Sewer Faoility
Rosrd. Bach City will determine the duration of time for which its representatives will
serve on the Sewer Facility Board.

(¢) Removal or Disability. Each City may remove from the Sewer Facility Board
any of that City’s representatives with or without cause. Upon such removal or in the
event of resignation, a successor ‘shall be appointed by the City that appointed the
faember who is no longer serving. -

_Section 4.2 Duties of Sewer Facility Board. The-conclusions, recommendations, and
information eémanating from a meeting of the Sewer Facility Board will govern the aperation,
maintenance and improvement of the Facility.” The Sewer Facility Board is responsible.for

hiring qualified personnel to operate, maintain and improve the Racility. The Facility manager

-

shall report directly ta the Sewer Facility Board and may serve on the Sewer Facility Board in
the event the Facility manager is mutually selected by the Cites under paragraph 4.1(a). The
gewer Facility Board shell be responsible for. developing and “adopting protocols and
procedures to operate ihie Facility as well as rules and regulations for Facility employee’s, eic.
The Facility employees, including the Facility managér, shall be employees of Perry City.

. The Sewer Facility Board will establish policy for the Facility.

Section 4.3 Operation of the Facility, The Sewer Facility Board and Facility nanager

will be responsible for operating the Facility according to the terms of this Section.

(2) Management of the Facility. The Sewer Facility Board and Facility manager
. will have the responsibility for the day-to-day management of the Facility.

() Opéréﬁon and Maintenance. The Sewer Facility Board and Facility manager

will be responsible for the operation and maintenance of thie Facility and will employ .
competent and experienced personnel, or train sueh personnél, for the operation and . ...

maintenance of the Facility, and will use its best efforts-to operate and mainiain the
Facility at all times in good repair and condition and in such a manner that the operating
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" best effort to keep . the Operafion and,
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efficiency thereof complies at all times with the standards set by Federal, State or Local
- Jaw and regulations. ‘

(¢) Compliance with Law. In operating and maintaining the Facility, the Sewer
Facility Board and Facility manager will comply in all respects with each applicable
Federal, Stafe or Local law and regulation. The Sewei Facility Board and Facility
manager will make every reasonable effort to prevent a shutdown or bypass of the
. Facility, or an imposition of perialty by a'goverimeénial suthority because of a failure to

. comply with applicable Federal, State or Local laws or regulations. If the Sewer Facility
Board and Facility mazager have made such'a reasonable effort, bitt notwithstanding that
effort there is a penalty or requirement’ iposed by dn governmcital authérity, the
penalty or cost of compliance will be considered as part of the operation and maintenance’
expense of the Facility. LT '

(d) Insurance. The Cities agree to obtain ‘and maintain insiitance on the Facility,
including without limitation worker’s compensation insurance and public liability
jnsurance in such amounts and to.such extent as is customarily carried by other operating
facilities of the same type as the Facility. The cost of such insurance. will be considered
an Operation and Maintenance Bxpense. In the event of any loss or damage to any part of
the Facility, insurance proceeds will be used fo restore or réplace the portion of the
Facility that is losf or damaged. ' " oo

. . (&) Expendities. The Sewer Facility B

LR
hORES

established in the Annual Budget, and will make no expenditures, or incur any obligations

in excess of the amounts established in the Annual Budget.

© . (D Collecfions. Bach wionth e Sewer Facility Board and Facility manager will
collect from Perry Cily, on a monthly basis, 6% or Perry Cify’s proportionate share of
the Operation and Maintenance, Bxpenses, and will apply, thosc. paynients dgainst the
Annual Budget, Bach month the Sewer Facility Board and Facility manager will collect
from Willard City, on a monthly basis, 34% or Willaxd City’s proportionate share of the

Operation and Maifitenance Bxpenses, and. will apply thoss payniehts against the Antmal

"Budget. In the.gvent the actual use of ong City exceeds ity proportionate ownership share
of the capacity of the Facility, then in that event the City whose use exceeds its
. ownership share shall pay a larger proportion of the Operation and Maintenance

Expenses to coincide with its greater iise for the month(s) that its use exceeds its
proportionate ownership shate. ‘

. {&) Records Maintenance. The Sewer lFaciii.ty Board and Facility manager will
maintain accurate and detailed records relating to the Facility, including without

Jimitation flow-measuring records, materials, supplies, and payroll records for personnel’
" employed in the operation and maintenance of the Facility. The Sewer Facility Board and

Facility manager will make those records available for inspection at reasonable times to
o0 the Govemning Body of each City. oo ) ‘




(h) Annual Budget Preparation. On April 1st of each year the Sewer Facility
Board will prepare an Annual Budget for the next fiscal year. The Sewer Facility Board
will provide a“t8py gf the Annual Budget to each City. If they deem it pertinent, each
City and the"S%wer Pacility Board will make recommended changes to the Annual
Budget. In the evéit’the Cities and the Sewer Facility Board are uneble to agree on the
Annual Budget, therthe unresolved Anntual Budget will be submitted to a panel of three
experts to consist of ‘two experts, one each selected by each City, and a third expert to be
mutually agreed upon by both Cities and the Cities and the Sewer Facility Board will be
hound to abide by'the ‘Atinual Budget agreed upon by this panel of three experts.
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| ARTICLEV
CHARGES FOR OPERATION AND MAINTENANCE EXPENSES

~ Seetion 5.1 Sharing of Expenses: All actual Operdtion and Maintenance BExpenses will
be shared proportionately by Willard City and Periy City in accordance with Section 4.3(f)
above; that is, Willard City will bé responsible for 34% of all Operation and Maintenance
‘Expenscs, and Périy Cily will be responsible’ fof 66% of all' Opération and Maintenance
Expenses unless a different proportion is appropriate as set forth in Section 4.3(f).

© Section 5.2 Payment to the Sewer Facility, The Sewer Facility will provide a bill to
each City on a monthly basis for its shate of all Operation. and Maintenance Expenses for the
* relevant month. Each City will pay that bill within twenty (20) days of receipt. If a City fails to
provide payment within ten (10) days of the due date of any bill, the unpaid balance of thatbill *
will bear interest at a tate of ome percent (1.0%) per month until paid in full, and all
subsequent payments received will apply first to interest and then to principal.

Section 5.3 Bxpansion Fund. The Sewer Facility Board shall createa fund with
subaccounts to be known as the “Willard Bxpansion Fund” and the “Perry Expangion Fund”,
I Tvely. to Teceive certain payments from the respective cities, Excess payments from
Wiltard City shall be placed in the Willard Expansion Fund and excess paymients from Perry
City shall be placed in the Perry Bxpansion Fund. Tt is anticipated that the cities may place
impact fees or a portion thereof into the respective expansion find subsccount. Funds placed in
the expansion Fund shall be used to expand, wpgrade or improve the Sewer Fagilities in

accordanee Wﬁ:h Utgh law, including laws controlling.impsct fees,
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ARTICLE VI

GENERAL REPRESENTATIONS, WARRANTIES AND COVENANTS

Section 6.1 Interlocal Cooperation Agreement to be Kept on TFile. Each City
covenants that this Interlocal Cooperation Agreement shall be filed with its keeper of records.

Section 6.2 Willard City Representations. Willard City represents and watrants that it

. is-a-political.subdivision of the_State.of Utah and.is.authorized. to.enter-into. the transactions
contemplated by this Interlocal Cooperation Agreement and to carry out its obligations

hereunder. Willard City represents and warrants that its Govetning Body has taken all actions

required by law fo approve and authorize the execution of this Interlocal Ceeperation

Agreement on behalf of Willard City.

Section 6.3 Perry City Representations. Perry City reptesents and warrants that it is a
political subdivision of the State of Utah and is authorized to enter into the {fransactions
contemplated by this Interlocal . Cooperation: Agreement and to carry out its obligations
herennder. Perry City represents and warrants that its Governing Body has taken all actions
required by law to approve and authorize the execution of this Inferlocal Cooperation

Agreement on behalf of Peiry City.

Sectioh 6.4 Joint Cooperation. Bach City agrees to cooperate with the other City in the
planming of futore capital improvements to the Facility and/or in the construction of new ‘
treatment facilities for the joint use of the Cities. Any such: capital improvements or new- f
construction will be' subject to the provisions of a scparafe written agreement between the
Cities. '

© Section 6,5 Adoption of Ordinances. Bach City agrees to adopt and enforce such
ordinances and/or resolutions as are necessary to accomplish the purposes of this Interlocal
Cooperation Agreement, including a pretreatment ordinance substantially in the form aitached

-hersto.

Section 6.6 No Litigation Representation. Each City represents and warrants fhat
there is no litigation or legal or governmental action, proceeding, inquiry or investigation
pending or threatened to which the City is a party or to which any of its property 1§ subject
which if determined adversely to the City, would individually or in the aggregate (i) affect the
validity or the enforceability -of this Interlocal Cooperation Agreement, or (ii) otherwise
materially adversely affect the ability of that City to comply with its obligations under this
Interlocal Cooperation Agreement or the transactions contemplated by this Interlocal

. Cooperation Agreement.
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. shall be entitled to.an award of reasonzble attorney's:fees

ARTICLE ViL

GENBERAL PROVISIONS CONCERNING
THIS INTERLOCAL COOPERATION AGREEMENT
Section 7.1 Assignment. Neither Gity may assign any interest berein without consent
of the other City that is ‘a party to this Interlocal Cooperation Agreement. The terms of this
Interlocal Cooperation Agreement shall imure to the benefit of and be binding upon the
respective representatives and successors of each of the Cities.

Section 7.2 \Counte_rp'- arts, This Interlo cal (}q@peraﬁbh Aéq@qmenﬁ may be executed in

several counterparts, any one of which shall be regarded for all purposes as one original. Bach

City agrees that it will execute any and all deeds, instriments, documents and resolutions or

' ordinances necessary to give effect to the terms of this Tnterlocal Cooperation Agreement,

. Section 7.3 Enfire Confract, This - Inferlocal Cooperation Agreement merges and
supersedes all priot negotiaﬁqns,-rcpresgntaﬁohs_ and agreements between the Parties relating
tothe subject matter hereof and constifutés the entire contrect between the Parties concerning
the use, operation and maintefiance of the Facility. ... . .+

Section 7.4 Amendment.  This. Interlocal Cooperahc;n Agreement ‘shall not be
modified- or- amended except in writing,, which writing will be signed by the duly authorized

- representatiyes.of éach of the Cifies.. - .y« D e

© Section 7.5 Breach/Attorney Fees. In the oveilt of 4 dispufe fhat the Cities carnot
-amicably resolve, a court of competent jurisdiction in Utah, fhay be used to resolve the
dispute. The prevailing City in any litigation, or any other alterative dispite resolution
“method, to interpret and/or enforce the provisions of this Interlocal Cooperation Agreement

“available relief. Other than as expressly provided in this Inferlocal Coopeiation Agreement,

no breach of this Interlocal Cooperation Agreement shall entifle any City to unilaterally
cancel, rescind or terminate this Interlocal Cooperation Agreement; but such.limitations-shall
not affect i any manner any other rights or remedies which either City may have by reason of
any such breach. : : . e ’

: <S_ecﬁ611 7.6 Severability ‘Whenever possible each ﬁrovision of this Interlocal

Cooperafion Agreement shall-be inferpreted in’such a manner as to be valid; but, if any
provision , of -this Juterlocal Cooperation Agreement is held by a court of competent
jutisdiction, in a final judicial detenmination, to be invalid or prohibited under applicable law,
such provision shall be ineffective to the extent of such invalidity or prohibition without
jovalidating the remainder of such provision or the remsaining provisions of this Interlocal
Cooperation Agreement. Notwithstanding the foregoing, however, should such judicially

determined invalidity of any provision, of this Interlocal Cooperation Agreement frustrate the

K 'int@dqql purpose, of the member entities, as-expressed hereins: such invalidity will cause-this: -

Interlocal Cooperation Agreement to be texminated, with the Ciiies, to the extent possible, 1o
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be restored to the status quo as though this Intérlocal Cooperation Agreement had not béen
signed. .

Section 7.7 Force Majeure, In the event that by reason of force majeure either City is
rendered unable to wholly or in part carry out its obligations under this Interlocal Cooperation
Agreement, other than the obligation of each City to make payments required hereunder, such
City shall give notice of the detnils and effect of such force majeute in writing to the other
City within a reasonable time after the occurrence of the event or cause relied on, and the
obligations of the City giving such notice, so far as they are affected by such fproe majeurs,
will be suspended during the continuance of the inability then claimed, and such City will use
its best efforis to remove and overcome such force Majeure. ... . . - o e

Section 7.8 Goveming Law. This Agreement shall be governed by the laws of the
State of Utah.
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IN WITNESS WHEREOF, the parties have caused th13 Interlocal Cooperation
Agreement to be executed ’by their duly authorized representatives aS‘of the date written above.

WILLARD CITY, UTAH

Attest:

/’Wﬂla{c@ém@ . T

Approved as to form and compliance with State law:

- PERRY CITY, UTAH
EE V-« WP, 17
' \JPe:rndyMﬁyor

Approved as to form and compliance with State law:

By .
Perry City Alttorney
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